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THE SEPARATION OF POWERS 
By Joun A. Farriie* 


NE, of the characteristics of both national and state govern- 

ments in the United States is the existence of three separate 
departments,—the legislative, executive, and judicial, each codrdi- 
nate and in the main independent of the others. The Constitution 
of the United States establishes three such departments,—Congress 
with legislative power, the President with executive power, and the 
Supreme Court and other United States courts to be established by 
law, with judicial power. Each of the state constitutions also pro- 
vides for three similar departments in the state government. 

This tripartite system of governmental authorities was the result 
of a combination of historical experience and a political theory 
generally accepted in this country as a fundamental maxim in the 
latter part of the eighteenth century. Recent discussion and criti- 
cism of this principle makes it important to trace its development, 
to examine its application, and to review the opinions of later writers, 
both in Europe and America, leading to some considerations as to 
its present value. 

An analysis of government into three main divisions was first 
made by Aristotle. Based on his study of Athens and other Greek 


- city states, he states, in his Politics, that there are three main govern- 


mental agencies: the general assembly, deliberating upon public 
affairs ; the public officials, and the judiciary.1 But both in the actual 
operation of the Greek states and in Aristotle’s analysis the func- 
tions of these agencies were not sharply distinguished, but varied 
and overlapped a good deal. The assembly deliberated about laws, 
exercised control over the administration, and gave judgments in 
important cases. ‘That body was at once a parliament and a gov- 
ernment, an executive, legislative and judiciary in one”; “Executive 


power was comminuted and distributed among a large number of 


* University of Illinois. 

1 Book 1V, ch. 14. 

2 Bryce, Mopern Democracies, ch. 18, pp. 171, 181. See also, E. V. Rob- 
inson, “The Division of Governmental Power in Ancient Greece,’ PorrricaL 
ScrencE QuarTerLy, Vol. 18, p. 614 (1903. 


A arb R 
Ki 


4 


—_2— 


boards, each consisting of many persons and restricted to a few 
special functions.” There was no proper judicial establishment.2 
The archons in Athens had both administrative and judicial powers. 


In republican Rome there was a somewhat similar organization 
with a more distinct but not a complete differentiation of functions. 
The public assemblies exercised mainly electoral and legislative 
functions; but also decided important questions of foreign policy, 
and in early times passed on appeals from death sentences. ‘The 
senate was legally an advisory body in matters of administration; 
but its resolutions came to have the force of laws. ‘The public 
officials usually combined judicial and administrative functions. The 
threefold division was recognized in the writings of Cicero and 
Polybius; and the three organs are considered as restraining each 
other in a mixed constitution, based on the principle of checks and 
balances. In the time of the Empire, all the public authorities came 
to be controlled by the emperor; but in the provincial governments 
a distinction was made between civil and military officials. 


During the middle ages political power was restricted and widely 
distributed, but on no definite principles. Kings, counts, and other 
authorities exercised at the same time administrative and judicial, 
civil and military functions; and the feudal assemblies or councils 
were at the same time legislative and judicial bodies. 


In the thirteenth century, Thomas Aquinas, the scholastic theo- 
logian, favored a mixed government, with monarchic, aristocratic, 
and democratic elements; and distinguished executive and legisla- 
tive power, but not as completely isolated from each other, the 
monarchic being preponderant. In the fourteenth century, Marsiglio 
of Padua, in his Defensor Pacis, also noted the distinction between 
legislative and executive power, the former belonging to the people, 
and the latter subordinated to it.t 


In the development of European governments from the end of 
the middle ages, there was also a good deal of differentiation of 
authorities and division of powers, but nothing like a systematic 
Ce Ree RNa ak hake NA AY ee ee eS 

3 DUNNING, Politica, THEORIES, ANCIENT AND MEDIEVAL, pp. II7, 121; 
Bryce, op. cit., ch. 63, p. 301. 

* Sr. Girons, La SEPARATION pEs Pouvorrs, pp. 768, 70; DUNNING, Po.it- 
IcAL THEORIES, ANCIENT AND MEDIEVAL, p. 240; GARNER, INTRODUCTION ‘TO 
Poniticar, ScIENCE, ch. 13. 
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classification. On the continent, the prevailing tendency until the 
end of the eighteenth century was toward the concentration of 
political power in the hands of a single hereditary ruler. A philo- 
sophical basis for this tendency was formulated in the sixteenth 
century by the French writer Bodin, who supported the doctrine of 
a single ultimate sovereignty, and opposed its division between inde- 
pendent authorities. Yet Bodin also urged the importance of a sep- 
arate body of judicial magistrates distinct from the ruling power.® 


In England, the development of Parliament brought into exist- 
ence a dual system, but without a clear line of demarcation between 
the two authorities. In the constitutional conflict of the seventeenth 
century, theoretical writers on both sides upheld the principle of 
an ultimate final authority, differing only on the question whether 
that authority should be the Crown or Parliament. The result of 
the contest was to establish the political supremacy of Parliament; 
but the system of government which continued differentiated to a 
large degree the executive authorities from the legislative; and after 
a few years (in 1701) the judiciary became in effect independent 
of the Crown. 


At this time the triple division of governmental powers again 
appears in theoretical discussion. John Locke, in his Two Treatises 
of Government (1689), recognized three classes of power, which 


5 Bonin, De La REPUBLIQUE (1577), ch. 5; St. Grrons, La SEPARATION 
pEs Pouvorrs, p. 79; HALLAM, LiteRATURE oF Europe, II, 160. 

6 Mitton in ErKoNOKLASTES (1649) had said: “In all wise nations the 
legislative power and the judicial execution of that power has been most com- 
monly distinct, and in several hands; but yet the former supreme, the other 
subordinate.” (ch. 6, p. 104). Marchamont Nedham: “By the executive 
power we mean the power which is derived from the other (the legislative, 
which makes, alters or repeals laws), and by their authority transferred into 
the hands of one person * * * or of many * * * for the administration of 
government in the execution of those laws. In the keeping of these two 
powers distinct, flowing in distinct channels, so that they may never meet 
in one, save upon some short, extraordinary occasion, consists the safety 
of the state” (quoted by John Adams, VI, 170). C. M. Watsu, Tue Po.it- 
ICAI, SCIENCE OF JoHN ApAmMs, p. 89. JAMES HarrincTon, in his CommMon- 
WEALTH OF OcEANA (1656), wrote: “The commonwealth consists of ‘the sen- 
ate proposing, the people resolving and the magistracy executing” (Morley 
ed., p. 31). Later, he states that the executive magistrates are the strategus 
in arms, the signory, the councils, the censors, “and the judges in their courts” 
(ibid., p. 185). Ch. H. F. R. Smirg, Harrincton AnD HIs OcEANA, p. 63. 
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he styled legislative, executive, and federative.? Executive power 
referred to the work of internal affairs, including the judges and 
the justices of the peace, who at this time besides judicial duties 
controlled almost the.whole of local administration. Federative 
power had to do with external affairs,—“war and peace, leagues and 
alliances.” But while he considered these three powers to be dis- 
tinct, Locke did not.consider it necessary to place them in the hands 
of independent authorities. ‘The legislative power was the supreme 
power ; while the executive and federative powers should be under one 
control, since they could hardly be separated and placed in different 
hands. This theory corresponded with the situation in England 
which immediately followed the Revolution of 1689. 


The further development of the theory of the separation of the 
powers was the work of the French philosopher Montesquieu, in 
his Esprit des Lois (published in 1748). His classification of powers 
was clearly based on a study of the English government and of 
Locke; but by his time the chief English judges were no longer 
subject to arbitrary removal by the Crown, and accordingly the 
French writer distinguishes the judiciary more distinctly than did 
Locke. He named the three divisions legislative, executive in inter- 
national affairs (federative), and executive in civil affairs,—the 
last two more briefly as executive and judicial. He further held 
that the separation of the various powers was indispensable to civil 
liberty: “When the legislative and executive powers are united in 
the same person or body, there can be no liberty, because apprehen- 
sions might arise lest the same monarch or senate should enact tyran- 
nical laws, to execute them in a tyrannical manner. ‘There is no 
liberty if the judicial power be not separate from the legislative and 
executive. Were it joined with the legislative, the life and liberty 
of the subject would be exposed to arbitrary control, for the judge 
would then be the legislator. Were it joined to the executive power, 
the judge might behave with the violence of an oppressor. ‘There 
would be an end of everything if one man or one body, whether of 
princes, nobles, or people, exercised these three powers; that of 
making the laws, of executing the public resolutions, and of judging 
the cases of individuals.’’® 


7 Book II, ch. 6. 
8 Book VI, ch. 6. 
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Blackstone, in his Commentaries (published in 1765), also dis=~ 
cusses the importance of separating the powers of government: 
“Wherever the right of making and enforcing the law is vested in 
the same man, or one and the same body of men, there can be no 
public liberty. ‘The magistrate may enact tyrannical laws and exe-__ 
cute them in a tyrannical manner, since he is possessed, in his quality 
of dispenser of justice, with all the power which he as legislator 
thinks proper to give himself.’ “Were it (the judicial power) 
joined with the legislative, the life, liberty and property of the sub- 
ject would be in the hands of arbitrary judges whose decisions would 
be regulated only by their opinion, and not by any fundamental prin- 
ciples of law; which though legislators may depart from, yet judges 
are bound to observe. Were it joined with the executive, this union 
might soon be an overbalance of the executive.’ 

It should be remembered, however, that notwithstanding these 
somewhat emphatic declarations the separation of powers in the 
British government was far from complete. Both judicial and execu- 
tive officers were, and still are in form, agents of the Crown, and 
legally subordinate to Parliament; while the chief active executive 
officers were, and are yet, practically a committee of members of 
Parliament. 

II 

The writers quoted above and their political theories were well 
known to the American politicians and statesmen of the revolution- 
ary period; and the theory of the separation of powers was gener- 
ally accepted by them as a fundamental political maxim. This 
acceptance was probably made easier by the fact that in the govern- 
ment of the colonies there had been in most cases a triple set of 
authorities,—governor, courts, and legislative assembly,—although 
the separation and independence of these were by no means com- 
plete. Imbued with this maxim, the framers of the first American 
state constitutions undertook to apply it as a legal principle in the 
organization of the state governments. All of the first constitutions 
made provisions for the three departments, and six of them inserted 
a general clause expressly distributing the powers of government to 
these three branches,—the legislative, executive, and judicial.’° 


® COMMENTARIES ON ENCLISH LAw. 
10 The Maryland Constitution of 1776 asserted in the simplest and most 
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The federal Constitution of 1787 does not contain the general 
distributing clause, but does recognize the classification of powers 
and provides for separate branches of government. It is provided 
that “all legislative power herein granted shall be vested in a Con- 
gress of the United States”; “the executive power shall be vested 
in a President of the United States,” and “the judicial power of 
the United States shall be vested in one Supreme Court and in such 
inferior courts as the Congress may * * * establish.” 


It is significant of the general belief in the doctrine of the com- 
plete separation of powers that one of the leading objections against 
the Constitution was that it disregarded the maxim, and (in spite 
of the clauses referred to) blended the powers of the three depart- 
ments. Madison’s answers to these criticisms in the Federalist 


unqualified terms that: “The legislative, executive and judicial powers of 
government ought to be forever separate and distinct from each other” 
(Declaration of Rights, vi). The Massachusetts Constitution of 1780 was 
more explicit and dogmatic, and declared that: “In the government of this 
commonwealth the legislative department shall never exercise the execu- 
tive and judicial powers or either of them; the executive shall never exer- 
cise the legislative and judicial powers or either of them; the judicial 
shall never exercise the legislative and executive powers or either of them: 
to the end it may be a government of laws and not of men” (Article xxx). 
A more guarded statement was that in the New Hampshire Constitution of 
1783: “In the government of this state, the three essential powers thereof, 
to wit, the legislative, executive and judicial, ought to be kept as separate 
from and independent of each other, as the nature of a free government will 
admit, or as is consistent with the chain of connection that binds the whole 
fabric of the constitution in one indissoluble bond of union and amity” (Bill 
of Rights, xxxvii). 

Nevertheless, as has been noted: “Though the separation and balance 
of government powers was accepted in theory there was in practice no such 
equilibrium established as the theory called for. On the contrary, there 
was an exaltation of the function and position of the legislature and a cor- 
responding depression of the others, particularly the executive,’ MERRIAM, 
AMERICAN Po.iticAL, THEORIES, p. 80. 

Later state constitutions recognize the need for exceptions and qualifica- 
tions. ‘Thus, the Illinois Constitution of 1870 provides that: “The powers 
of the government of this State are divided into three distinct departments, 
the legislative, executive and judicial; and no person or collection of per- 
sons, being one of these departments, shall exercise any power properly 
belonging to either of the others, except as hereinafter expressly directed or 
permitted” (Article III). 
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paper™ is a valuable commentary on the doctrine. He accepted 
_ the doctrine as an established political truth, holding that the accu- 
mulation of all powers, legislative, executive, and judicial in the 
same hands would be tyranny. But he argued that the doctrine 
does not mean that the various departments should be completely 
and absolutely independent of each other. He maintained that Mon- 
tesquieu did not mean that the departments should have no partial 
agency or control over the acts of each other, but simply that the 
whole power of one department should not be in the same hands as 
the whole power of another. He showed that the British Constitu- 
tion, which served Montesquieu as his model, had no such total 
separation, but that each of the three departments had some influ-_ 
ence in the domain of the other departments. He demonstrated 
that the state constitutions had in no case left the departments abso- 
lutely separate, notwithstanding the emphatic and sometimes unqual- 
ified terms in which the maxim was laid down. 

In the following papers, Madison undertook to show that unless 
the departments were so far connected and blended as to give to 
each a constitutional control over the others, the degree of separa- 
tion which the maxim requires, as essential to a free government, 
can never in practice be maintained. In particular, he points out 
the tendency on the part of the legislature to encroach on the domain 
of the other departments, and the consequent need for giving the 
latter additional powers to enable them to resist such encroachments. 

Much the same view was taken by Judge Story in his Commen- 
taries on the Constitution: 

“But when we speak of a separation of the three great depart- 
ments of government and maintain that their separation is indis- 
pensable to public liberty, we are to understand this maxim in a lib- 
eral sense. It is not meant to affirm that they must be kept wholly 
separate and distinct and have no common link or dependence, one 
upon the other, in the slightest degree. The true meaning is, that 
the whole power of one of these departments should not be exer- 
cised by the same hands which possess the whole power of either 
ef the other departments, and that such exercise of the whole would 


11 Nos. 47-51. 
12 Srory, COMMENTARIES ON THE ConstITUTION, Ed. 5, §§ 525-527. See 
also 18 Howard, 272. 
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subvert the principles of a free constitution. * * * Notwithstanding 
the memorable terms in which this maxim of a division of powers 
is incorporated into the bill of rights of many of our state constitu- 
tions, the same mixture will be found provided for, and indeed 
required, in the same solemn instruments of government * * * Indeed, 
there is not a single constitution of any state in the Union which 
does not practically embrace some acknowledgment of the maxim 
and at the same time some admixture of powers constituting an 
exception to it.” 

Judge Cooley also recognized the separation of powers as an 
established feature of American government; but he considered the 
legislative power as more important, and noted the difficulty of draw- 
ing sharp lines of demarcation. In his Constitutional Limitations 
(1868), he wrote: 

“ok * * one of the most noticeable features in American consti- 
tutional law is the care which has been taken to separate legislative, 
executive, and judicial functions. * * * 

“In creating a legislative department and conferring upon it the 
legislative power, the people must be understood to have conferred 
the full and complete power as it rests in and may be exercised by 
the sovereign power of any country, subject only to such restrictions 
as they may see fit to impose, and to the limitations which are con- 
tained in the Constitution of the United States. * * * 


“But the apportionment to this department of legislative power 
does not sanction the exercise of executive or judicial functions, 
except in those cases * * * where they are incidental, necessary or 
proper to the exercise of legislative authority, or where the consti- 
tution itself, in specified cases, may permit it. Executive power is 
so intimately connected with legislative that it is not easy to draw 
a line of separation; but the grant of judicial power to the depart- 
ment created for the purpose of exercising it must be regarded as. 
an exclusive grant, covering the whole power, subject only to the 
limitations which the constitutions impose, and to the incidental 
exceptions before referred to.’”*® 


President Woolsey of Yale College, in his treatise on Political 
Science (1877), likewise accepted the traditional classification, while 


13 Pp. 87-88; sth ed. (1883), pp. 105-106. 
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recognizing that sharp lines of distinction or perfect separation was 
neither easy nor always desirable. 

“* * * The common division of powers has been into the execu- 
tive, legislative, and judicial departments. * * * In theory we may 
say that the department which lays down general rules binding on 
the rest * * * stands above the rest and is the truest vicar of the 
sovereign community. * * * But, practically, the departments which 
have to do with special and particular actions are as truly invested 
with the public sovereignty as the law-making department. * * * 


“*k * * The legislative action is mainly general and prospective; 
that of the judiciary chiefly particular, retrospective and explana- 
tory; that of the executive, particular and obedient to law and con- 
stitution. Yet nice lines cannot be drawn between the three: thus, 
legislative acts may apply to a particular case only, and judicial 
decisions may set a precedent for the future which practically will 
have the force of law, if not reversed. * * * 


“The three powers are not only distinct, but in representative,” > 


constitutional governments they are independent: they are all ema- 
nations from the ground law, and two of them, the executive and 
judiciary, have no, or at least slight, control over the other: or over 
one another, while they are engaged in their legitimate duties. * * * 
Perfect independence, however, and perfect separation of powers 
are neither easy in practice nor desirable.’’** | 


A general statement of the separation of powers as established 
in the United States has been made by Justice Miller of the United 
States Supreme Court. In the case of Kilbourn v. Thompson, he 
says :1° “It is believed to be one of the chief merits of the American | 
system of written constitutional law that all powers entrusted to the! 


14Ch. 9, § 215. J. N. Pomeroy also accepted the three-fold separation 
of powers. He considered that there had been the greatest amount of indi- 
vidual and civil liberty in those nations whose governments were formed 
upon this tripartite model. He recognized, however, that the separation of 
functions in American government was not perfect, that the functions of 
one department were partially shared by another, and considered that there 
must be some points of contact, some overlapping, some commingling. He 
also noted the tendency of each department to encroach on the province of 
the others; and believed there was danger in the inclination of Congress to 
use and enlarge its power. Constitutionar Law (Ed. 10, 1888), §§ 166-187. 

15 103 U. S. 168, 190 (1880). 
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government, whether state or national, are divided into the three 
grand departments, the executive, the legislative, and judicial; that 
the functions appropriate to each of these branches of government 
shall be vested in a separate body of servants, and that the perfec- 
tion of the system requires that the lines which separate and divide 
these departments shall be broadly and clearly defined. It is also 
essential to the successful working of the system that the persons 
entrusted with the power in any one of these branches shall not be 
permitted to encroach upon the powers confided to the others, but 
that each shall by the law of its creation be limited to the exercise 
of the powers appropriate to its department and no others. To 
these general propositions there are in the Constitution of the United 
States some important exceptions.” 


These explanations of the principle suggest some of the difficul- 
ties that have been met in applying the theoretical maxim as a rule 
of law in the concrete work of government. In fact, notwithstand- 
ing the emphatic and sometimes unqualified terms in which the 
principle of the separation of powers is laid down in American con- 
stitutions, there has been no single constitution which did not pro- 
vide for some exception. There is, to be sure, no authoritative 
~ definition of legislative, executive, or judicial power, to serve as a 
basis for testing the theory. But there are many instances where 
one department exercises functions similar to those of another 
department.’® 

Thus, the power of appointment is generally exercised by the 
executive, and can hardly be considered a legislative power. Yet 
one branch of American legislatures regularly has a voice in appoint- 
ments; and sometimes the whole legislature makes selections for 
certain offices. The power of impeachment given to the legislature 
is distinctly judicial in form, and has been held by the courts not 
to be legislative. Some question may also be raised as to whether 
the legislature in passing special acts, in regulating the details of 
administration, or in conducting quasi-judicial investigations are 
exercising legislative powers. 

In the same way, the executive has powers of a legislative and 
judicial character. The “veto power” over statutes and the power 
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16 GoopNow, PRINCIPLES OF ADMINISTRATIVE LAw, ch. 1; Bonpy, SEPARA- 
TION OF GOVERNMENTAL POWERS, p. II7. 
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of the President in negotiating treaties have to do with making 
rather than executing the law. The power to issue executive regu- 
lations is at least a subsidiary legislative power. The power of 
state governors to remove officers on charges involves a quasi-judicial 
hearing. Executive and administrative officers also exercise a large 
and increasing power of subsidiary legislation, by means of rules, 
regulations, and executive orders.*? 


The judiciary also exercise powers not strictly judicial. In many 
branches of law their decisions determine what the law is, and their 
power to ignore statutes held to be unconstitutional enables them to 
veto acts of the legislative departments. Judges also sometimes 
make appointments not only to subordinate positions in their courts 
but in some cases also of local officials of a purely administrative 
character. 


In the field of administration, both central and local, there are 
many examples of authorities with both executive and judicia) func- 
tions, and sometimes also a delegated ordinance power. Such, for 
example, are the interstate commerce commission, public utilities 
commissions, tax commissions and boards of review, mayors and city 
councils, and others. 


So far as these exceptions are distinctly provided in the consti- 
tution, state or national, they must be accepted by the courts and 
the general principle interpreted accordingly. But in the case of 
powers conferred by statute, their validity is subject to the inter- 
pretation of the general principle by the courts. When we examine 
the decisions of the courts, their rules of interpretation are found 
to conflict to some extent in different states. But certain general 
rules may be deduced from the numerous cases. 

It is held that each department may exercise all the powers 
necessary to its independence. On this ground, appointments by 
the legislature and the courts of their own subordinates are sus- 
tained. As to the exercise of the appointing power for other posi- 
tions by the legislatures or the courts, the decisions in various states 
are conflicting. So, too, the legislature may conduct investigations, 


17 See my article on “Administrative Legislation” in 18 Micuican Law 
REview (June, 1920). On account of the President’s veto, Van Buren spoke 
of “The executive” as “a component part of the legislative power.” RicH- 
ARDSON, MESSAGES AND PAPERS OF THE PrEsIDENTS,” IV, 536. 
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with reference to proposed legislation, in which quasi-judicial pro- 
ceedings may be used, as in summoning and examining witnesses 
and punishing for contempt in case of refusal to answer. 

That one department may not exercise powers of another has 
been most strongly upheld in the case of the judicial power. ‘Thus, 
it has been held that the legislature may not itself exercise judicial 
power, as by an act providing for a new trial in a particular case. 
So, too, it has been held that state legislatures may not limit the 
judicial courts in the exercise of their powers, as in punishment for 
contempt, though an Act of Congress of 1831 limiting the contempt 
process of the United States courts does not seem to have been 
tested as to its constitutionality. The courts have also declined to 
exercise administrative powers, where their decisions are subject to 
review by other officials. 

There have also been cases where legislative acts have been held 
invalid because attempting to confer judicial powers on executive 
or administrative officers. But much recent legislation has been 
accepted providing for the exercise of functions of at least a quasi- 
judicial character by executive and administrative officials, as inci- 
dental to their primary functions. Such administrative determina- 
tions are often subject to judicial review; but they have been upheld 
even in cases where they are made conclusive, provided the usual 
requirements of due process of law have been met. 

As a general rule, no department may delegate its powers; but 
this does not prevent the legislature from conferring discretionary 
powers, including that of issuing regulations and ordinances, on 


executive, administrative, and judicial authorities. 


In regard to local officers, it is held that the principle of the sep- 
aration of powers applies only to the central government of the 
state, and not to local authorities. ‘This view as to the older local 
offices has made it possible for the courts to accept the plan of 
commission government for cities in which local legislative and 
executive powers are. vested in one body. 


Within recent years certain tendencies in regard to the powers 
of governmental agencies have given rise to much discussion and 
litigation as to the application of the classical theory of the separa- 
tion of powers. The attitude of the judicial courts in reviewing the 
acts of executive officials and passing on the constitutional validity 


of legislation has led, on the one hand, to renewed emphasis on the 
need for the independence of the judiciary, which in some cases 
seems to maintain that the judges should be completely independent 
of all control. At the same time there has been strong opposition 
to some cases of this judicial action leading to proposals (adopted 
in some states) for the recall of judges or judicial decisions. 

From some of those who have objected strongly to judicial con- 
trol, as in cases of social welfare legislation, there have also come 
criticisms of the judicial courts for accepting recent laws giving 
executive and administrative officers large powers of a quasi-legis- 
lative and quasi-judicial character, not subject to judicial review 
for the protection of private rights. 

Still more recently, judicial decisions have held unconstitutional 
statutes providing for declaratory judgments by the courts, as 
attempting to place on them non-judicial functions; and this action 
of the judiciary in declining an opportunity for extending the scope 
of their activity is leading to further analysis and discussion of the 
nature of judicial power.’® 

Recent writers on American constitutional law clearly recognize 
the limitations on the application of the separation of powers. Thus, 
Professor James R. Hall states that: “The doctrine of the separa- 
tion of powers of government is of course not susceptible of rigorous 
application.”’?® 

Professor W. W. Willoughby sets forth his view of the general 
principle as follows: 

“While * * * the principle of the separation of powers has gen- 
erally been accepted as binding in our systems of constitutional juris- 
prudence * * * the practical necessities of efficient government have 
prevented its complete application. * * *” 

“Thus, it is not a correct statement of the doctrine of the sep- 
atation of powers to say that it prohibits absolutely the performance 
by one department of acts which, by their essential nature, belong 
to another. Rather, the correct statement is that a department may 
constitutionally exercise any power, whatever its essential nature, 


18Trninois Law QuaARTERLY, 126 (February, 1922), and articles cited; 
10 CALIFORNIA Law REvIEw, 158 (January, 1922); 35 Harvarp LAw REVIEw, 
452 (February, 1922). 

19 ConsTITUTIONAL LAw, Pp. 21. 


which has by the Constitution been delegated to it, but that it may 
not exercise powers not so constitutionally granted, which from 
their essential nature do not fall within its division of governmental 
functions, unless such powers are properly incidental to the per- 
formance of its own appropriate functions.”?° 

In a number of cases, it has been recognized in judicial decisions 
that the separation of powers in the three departments is by no 
means complete, and that the lines of demarcation are often indefi- 
nite. Thus, the Supreme Court of North Carolina has stated: 
“While it is true that the executive, legislative, and supreme judicial 
powers of the government ought to be forever separate and distinct, 
it is also true that the science of government is a practical one; 
therefore, while each should firmly maintain the essential powers 
belonging to it, it cannot be forgotten that the three coordinate parts 
constitute one brotherhood, whose common trust requires a mutual 
toleration of what seems to be a ‘common because of vicinage’ bor- 
dering the domain of each.”?+ 

At the same time, the Supreme Court of Ohio has very recently 
reaffirmed its support of the doctrine in these words: “Perhaps our 
chief contribution to the science of government is the complete sep- 
aration of the three departments of government, executive, legis- 
lative, and judicial. No feature of the American system has excited 
greater admiration.’’? 

III 


The doctrine of the separation of powers was part of the philos- 
ophy of the French Revolution, and was proclaimed in the consti- 
tutions of that period. But neither the views of Montesquieu nor 
the American application of his principles were fully accepted in 
France. 
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Rousseau, in the Social Contract (1765), recognized only twos” 


basic powers in the body politic, the legislative power and the execu- 
tive power, corresponding to the will and physical power in human 
action. In his view, the sovereign legislative power belongs to the 
people and can belong to it alone; but the executive power, exerted 
in particular acts, cannot belong to the people generally, and this is 
the function of government. This executive power is therefore 
subordinate to the legislative power of the people.?° 


The physiocratic economists of the eighteenth century were 


upholders of legal absolution. Thus, Marcel de la Riviére held that: 
“It is physically impossible for any other government to continue but 
that of one alone.” He favored the independence of judges, but not 
the other authorities. The legislative power he considered insepar- 
able from the executive. The right to prescribe laws cannot exist 
without the physical power of making them observed.” 


L‘Abbé Raynal also criticised the separation of legislative and 


executive powers: “A constitution where the legislative power and 
executive power are opposed carries in it the germ of a perpetual 
division. It is impossible for peace to reign between the opposing 
political bodies.’’® 


Filangieri, an Italian publicist of the time, also saw dangers in 


the independence of the executive in relation to legislative power in 
a government of king, nobles, and people. “In such a government 
the executive unites in his hands all the forces of the nation.” He 
proposed to modify Montesquieu’s three principles by substituting a 
single principle, ’amour du pouvoir, but does not clearly set forth 
its application.”® 


Notwithstanding such criticisms, the French Declaration of Rights 


of 1791 (article 16) asserts that: “Every society in which * * * the 
separation of powers is not determined has no constitution.” Fol- 
lowing the theory in some respects more closely than in the United 
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States, the French Constitution of 1791 provided for a legislative 
assembly not subject to dissolution by the executive; the king had 
no legislative initiative and only a suspensive veto; the ministers 
were excluded from the legislature; and judges were elected by pop- 
ular vote. ‘To emphasize the independence of the administration 
from judicial control, in contrast with the American application of 
the theory, it was declared that: “Every act of the courts of justice 
which purports to oppose or arrest the administration should be 
unconstitutional and void.” 


In the abortive Constitution of 1793, the separation of powers, 
which had been considered essential two years before, was entirely 
ignored; and the administration was to be vested in an executive 
council elected by the legislature and with no trace of independent 
authority. But two years afterwards, in the Constitution of 1795, 
the principles of 1791 were in large measure reaffirmed. The sep- 
aration of powers was agai held to be essential, not to a constitu- 
tion, but to the social guarantee. An independent executive was 
again established, in a commission or directory of five members.”* 


The constitution for the Consulate and the Empire of Napoleon 
contained nothing about the separation of powers or the other prin- 
ciples of revolutionary philosophy; and while distinct legislative, 
administrative, and judicial organs were continued, the provisions 
of the written fundamental law were devised so as to secure the 
direction of public affairs by an active administration under the 
control of the ruling monarch. With the Restoration, a division of 
powers was again established by the Constitutional Charter ;?* and 
again modified after the July Revolution of 1830, under the influence 
of an altered version of the classical doctrine. 
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This revised classification of powers was formulated by Benjamin 
Constant (1767-1830), one of the most influential writers of the 
French liberal school during the last twenty years of his life. It 
was based on the working of the British Constitution of his day, 
as Montesquieu’s doctrine had been inspired by his understanding 
of its working in the previous century. 

“According to Constant, the three powers enumerated by Mon- 
tesquieu and recognized in most written constitutions were not 
exhaustive of the functions of normal government. From the expe- 
rience of France in particular, he concluded that even in republican 
government the old analysis was inadequate, while for constitutional 
monarchy there were discernible five species of power, each of which 
should be properly vested in a special organ. ‘The five that he enu- 
merates are these: the royal power, the executive power, the power 
that represents permanence, the power that represents opinion, and 
the judicial power. Of these, the executive power belongs to the 
ministers, the judicial power to the courts, the power representing 
permanence to a hereditary assembly, and the power representing 
opinion to a hereditary assembly. Above them all stands the royal 
power, whose characteristic function is to regulate and harmonize 
the movements of the four, to the end that cooperation rather than 
reciprocal obstruction may obtain among them.”*® 

Perhaps the most striking feature of this classification is. the 
place given the formal head of the government as a balance wheel 
to maintain the other organs in equilibrium, preventing any one 
from obtaining a clear predominance over the others, or a condition 
of deadlock. But it is also significant in the separation of the titular 
chief power from the executive ministers, who constitute what later 
writers would be more likely to class as the administration. 

Under the republican constitution of 1848, the separation of pow- 
ers was reaffirmed (article 19) and applied by providing a presi- 
dent as chief executive, elected by popular vote, and thus independ- 
ent of the legislature. But within a few years, Louis Napoleon, by 
a coup d’état and plebiscite, brought about the change from a repub- 
lic to the Second Empire. This experience has convinced French 
and other European writers that not only the executive ministers but 
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also the titular chief of state should be dependent on the legislature. 
Thus, M. de Laveleye, of Belgium, in his essay, Sur les formes de 
gouvernement dans les societes modernes (Paris, 1872), remarked: 

“In a country with the traditions of monarchy the president 
elected directly by the people will hold in his hands the destinies of 
the national assembly. * * * It is necessary then that the president 
be named by the parliament * * *” and “for the parliament to have 
a legal and easy method of recalling the president. * * *”° 


So, too, M. FE. Duvergier d’Hauranne, in his Republique Con- 
servatrice (Paris, 1873), took the position that an elected president 
necessarily conflicts with the system of ministerial responsibility. 
An elected president represents the nation as much, if not more, 
than a legislative assembly: “And since we do not wish any longer 
to confide to the country, acting as a whole, * * * the election of the 
chief officers of the state; the legislative body ought to perform this 
office. A power delegated by parliament will have its inconveniences 
and its dangers; but these may be remedied in various ways, and at 
all events, there is no other practical way of securing the prepon- 
derance of parliament.’’*+ 


These views, which were followed in the constitutional laws of 
the Third Republic, clearly involve the abandonment of the separa- 
tion and independence of the executive and legislative powers. 


The Franco-American classification of governmental powers also 
influenced German political philosophy of the later eighteenth and 
the nineteenth century; but the complete independence of the three 
separate departments was not clearly recognized. Kant did not 
attempt any original contribution to political theory, and his work 
in this field was to adjust the dominant ideas of his time to the 
categories and formulas of his critical philosophy. In his analysis 
of governmental organization, he followed Montesquieu, recognizing 
three powers in every state,—the sovereign legislative (Herrscherge- 
walt, Souveranitdt), the executive, and the judicial; and he held that 
the separation of the first two is indispensable to liberty. ‘These 
are like the three propositions of a practical syllogism: the major, 
which contains the law of a will; the minor, the order to conduct 
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31 Tbid. 


— I19— 


oneself according to the law; finally, the conclusion (the sentence), 
which decides what is justice (Recht) in the case to which it applies.” 
But his views were not in all respects consistent, perhaps the result 
of his position in a royal university of Prussia in the days of Fred- 
erick the Great. He stated clearly that the legislative power per- 
tains solely to the people; yet he provided for a ruler of the people 
(Beherrscher des Volks), who is legislator, not administrator, who 
has rights toward the people but no duties, and whose transgressions 
of the constitution are above any effective control.*? } 


Fichte’s doctrines as to governmental organization, as distin- 
guished from the theory of the state, were more consistent and 
coherent than those of Kant. “Legislation (Gesetegeburg) was to 
Fichte, as to Rousseau, a term denoting exclusively the will of the 
sovereign people. The executive function included the judicial, and 
must necessarily be exercised by representatives, constituting the 
government (Regierung). The government might be either mon- 
archic or aristocratic, hereditary or elective; it could never be demo- 
cratic; that is, the people as a whole could never act as administra- 
tion.” ‘To insure that the sovereign will of the people as embodied 
in the constitution should not be overridden by the AU 
Fichte proposed an independent body of ephors.** 


Hegel, like Montesquieu, discovered three distinct powers in the 
organism of the state; but in Hegel’s analysis these powers are: 
the legislative, the administrative (Regierungsgewalt), and the 
princely power (fiirsterliche Gewalt). -The first of these corresponds 
substantially to the legislative of earlier writers; and the adminis- 
trative includes executive and judicial functions. But the princely 
power was of the greatest importance. “It is the unifying force 
through which the other two powers are restrained from disrupting 
the state. It is the element through which the idea of a constitution 
is fully realized. The differentiation of legislative and executive 
expresses the principle of diversity that is essential to the idea con- 
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stitution; the monarchic power contributes the principle of unity 
that makes the idea complete.”** 

Among German writers whose work is mainly in the field of 
political science, Bluntschli, in his Theory of the State (1852), dis- 
cussed and criticised the classical division of powers.** “A complete 
separation or sundering of powers would be the dissolution of the 
unity of the state. Just as in the body natural all the several limbs 
are connected together, so in the body politic the connection of the 
organs is not less important than their difference. In the state there 
must be a unity of power, and so the powers, though distinguished 
according to their functions, must not be absolutely separated.” 

Of the three classical divisions, the legislative power must be 
distinguished from the others. “All the other functions belong to 
particular organs, but legislation to the whole body politic. * * * 
As the whole is more than any of its parts or members, so the 
legislative power is superior to all the other particular powers.” 

The latter may be divided, in modern states, into four groups of 
essentially different character. The two most important and high- 
est are (1) government or administration, (2) the judicial power. 
He criticised the term executive as unsatisfactory, and emphasized 
the function of government and administration as including much 
more than the execution of law.*® He also held that the essence of 
judicial power consists not in rendering decisions but in laying 
down the law. The separation of the judicial power from govern- 
ment in modern states he considered a very important political 
advance. 


In addition to the three older distinctions, Bluntschli held that 
there are two other groups of organs and functions, both subordi- 
nate to that of government, but which may be distinguished from it. 
These are, (3) the superintendence and care of the intellectual ele- 
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ments of civilization, and (4) the administration and care of mate- 
rial or economic interests. 

Gumplowicz, the leading Austrian writer on political science in 
the latter part of the nineteenth century, recognized the classical 
divisions, but only as parts or functions of a single unified power 
rather than independent and coordinate powers. “Political power 
is in fact a single power. What are called political powers, and are 
thought of as completely separate, are nothing else than different 
functions which the one and unified power must take on with the 
time.” The organization of political power is, however, in all con- 
stitutional states arranged on the plan of three divisions,—legisla- 
tion, executive, and judicial power. In monarchical states, the power 
of the monarch is formally over these.*? 

Later German writers have also, for the most part, opposed the 
idea of the separation of powers as inconsistent with the monarch- 
ical system, and also on the ground that its application would destroy 
the unity of the state. Laband declared that the principle of sep- 
aration was unanimously rejected in Germany, and that it would be 
superfluous to refute a doctrine that was definitively abandoned.** 

According to Bornhak, the constitutional doctrine of the division 
of powers was unrecognized by the public law of the Prussian mon- 
-archy. All rights and duties of the state towards its citizens were 
united in the ruling monarch. But he considers the functions of 
the state under the three divisions of government (Regierung), 
legislation and judicial power. In the activity of the government, 
the execution of the laws is an important part, but not the only one.®® 

Jellinek considered that the theory of Montesquieu was neither 
logically acceptable nor practically realizable. But he recognized three 
normal, material functions of the state: legislation, justice (Recht- 
sprechung), and administration. Besides these normal functions, 
there are also extraordinary activities which fall in none of the three 
categories,—of which war is a striking example. Of the three nor- 
mal functions, the central position is ascribed to administration. 
Both legislation and judicial action are intermittent, while legislation 
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was for long ages unknown; but a state without administration is 
anarchy.*° 

Other German writers who opposed the doctrine of the separa- 
tion of powers were von Mohl, Stein, and Georg Meyer. 

A few recent German authors, however, have expressed them- 
selves in favor of the doctrine. Otto Mayer has said that the 
French doctrine was in full force; that it was not only realizable 
but had been realized in Germany, and was not incompatible with 
the monarchical system. This view was also supported by Anshutz, 
who maintained that the separation of powers was established and 
clearly formulated by the Prussian constitution of 1850 (articles 45, 
62, and 86). In principle, the Prussian monarch had nominally the 
three powers. He exercised the executive power himself or through 
authorities subordinate to him. But he could not exercise himself the 
judicial power; and he could exercise the legislative power only by 
agreement with the houses of parliament. It has been urged, how- 
ever, that the views of these writers are not those of the separation 
of powers as conceived by Montesquieu; that it does not recognize 
three initial powers with three distinct authorities, but the king is 
the head of all the powers, and is only subject to special restrictions 
in the exercise of two of them.** 


In the new republican constitution of Germany there is no formal 
declaration as to the separation of powers; but provision is made 
for distinct organs, and there are also chapters of the constitution 
dealing with legislation, administration and justice as well as a dis- 
tribution of political power between the central Dominion govern- 
ment and that of the several states. The president is to be elected 
and removable by popular vote, and thus occupies an independent 
position and seems likely to have some personal influence. The 
chancellor and ministers, constituting the government (Regierung), 
are appointed by the president, but responsible to the Reichstag. 
Judges will be named for life, and are declared to be independent, 
subject to the law. 

Although Locke contributed to the development of the doctrine, 
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and Blackstone accepted the views of Montesquieu, but few English 
writers have given attention to the formal classification and separa- 
tion of governmental powers. ‘This has been especially true since 
it has been more clearly recognized that the doctrine of three codr- 
dinate and independent organs was not applicable to the British 
government. Some phases of the problem have, however, been 
considered. 

William Paley, whose treatise on Moral and Political Philosophy 
was a standard work for more than a generation, commended the 
balance of powers and interests in the British Constitution and 
endorsed the separation and independence of the judiciary. 

_“The first maxim of a free state is that the laws be made by 
one set of men and administered by another; in other words, that 
the legislative and judicial characters be kept separate. When these 
officers are united in the same person or assembly, particular laws 
are made for particular cases, springing oftentimes from partial 
motives and directed to private ends; while they are kept separate, 
general laws are made by one body of men, without foreseeing 
whom they may affect; and when made must be applied by the other, 
let them affect whom they will.’’*? 

The independence of judges he urged as security for the impar- 
tial administration of justice, especially in decisions in which the 
government is a party: “* * * the judges of the land become not 
infrequently the arbitrators between the king and the people, on 
which account they ought to be independent of either; or, what is 
the same thing, equally dependent upon both; that is, if they be 
appointed by the one, they should be removable only by the other.” 
This policy was his interpretation of the provisions in the Act of 
Settlement as to the tenure of judges. 

By balance of powers, Paley did not mean the separation of dis- 
tinct kinds of power, but the distribution of different factors of 
legislative power between the king and parliament by which political 
equilibrium was established. ‘Thus the power of the two houses 
of parliament to frame laws is checked by the King’s negative.’’4* 
In this he failed to recognize that the legal theory had already been 
altered by the political practices of the time. 
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In his Representative Government, John Stuart Mill deals mainly 
with the organization of representative bodies; but in the chapter 
on the executive he indicates his views on the relations of the dif- 
ferent branches of government. As this chapter includes judicial 
officers, he seems to consider these as part of the executive rather 
than a third codrdinate branch of government. He believed that 
even in a republic the chief magistrate (like other executive officers) 
should not be elected by popular vote, but that he should be chosen 
by the representative body; though he would give him some measure 
of autonomy by approving a fixed term, with the power of dissolv- 
ing the legislature. Judges should also be appointed, and he took 
issue with Bentham, who thought there might be a power of removal 
by popular vote, questioning whether “irresponsibility, except to his 
own and the public conscience, has not on the whole less tendency 
to pervert his conduct than responsibility to the government or to a 
popular vote.’’*+ 

Mill thus favored an independent judiciary and a chief executive 
not completely dependent on the legislature; but there is‘no attempt 
to make any marked differentiation as to the distinct nature of the 
powers and functions of the several organs of government. 

A modern English version of the division of functions has been 
formulated by Mr. Henry Sidgwick, in these words: “The work of 
government should be distributed under three main heads, as Legis- 
lative, Executive and Judicial, each division being allotted to a sep- 
arately constituted organ * * * This triple division of governmental 
powers cannot well be made complete * * * Still we may say that 
the business of the legislature—at least in internal affairs—should 
be mainly to modify the general rules of law and determine taxation ; 
the business of the judicature, mainly the judicial application of law 
to individual cases; the business of the executive, all else that has 
to be done to carry laws into effect. And we may say that while 
judicial decisions will almost entirely relate to questions of strict 
right and duty, executive decisions will be largely determined by 
considerations of particular expediency, which will enter but rarely 
into judicial reasonings.’’4 

The executive, according to Sidgwick, will be normally subject 
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to the legislature. The harmony between legislature and executive, 
and the partial fusion of legislative and executive functions, under 
the type of parliamentary government is a great advantage; but it 
also has serious drawbacks, especially in the instability and inexpert- 
ness of ministers, which may be avoided by giving the executive a 
fixed term. ‘The judicial should be in the main separate from the 
legislative; but the legislature should avail itself of judicial expe- 
rience, and the highest court cannot well be deprived of the power 
of making law to some extent. The judiciary should also be as 
independent of the executive as possible.*® 

More positive criticism of the doctrine of separation of powers, 
especially as applied to the government of England, is made by Pro- 
fessor A. F. Pollard, in his recent volume on The Evolution of Par- 
hament. “The separation of powers in politics corresponds to the 
fixity of species in natural science; and both ignore evolution. * * *” 

““* * * the doctrine of the separation of powers was an ingenious 
attempt to reduce the infinite complexity of human government to 
the sublime simplicity of a constitutional rule of three.” 

“The truth is that human affairs cannot be cut up into mathemat- 
ical portions and confined in logical categories. The separation of 
powers is a will of the wisp, and the rigid separation on paper of 
the United States judicature to strictly judicial functions has, in 
point of fact, enabled it to determine all sorts of political, executive 
and legislative questions.” 

“Nor does the separation of powers prevent that arbitrary exer- 
cise of them, which the powers of the American constitution dreaded 
so intensely. 

“There were good reasons for the adoption of that principle in 
the eighteenth century, but those reasons are passing away. * * * 
When the ‘hyphenated’ American disappears, the ‘hyphenated’ sys- 
tem of government by separation of powers will go with it; and an 
American nation will trust a national government with the full pow- 
ers of sovereignty.” 

“The separation of powers will then be reduced to its true pro- 
portions as a specialization of functions. That has been the limit of 
differentiation in English government. Executive, legislative and 
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judicature have been evolved from a common origin, and have 
adapted themselves to specific purposes, because without that special- 
ization of functions English government would have remained rudi- 
mentary and inefficient. But there has been no division of sover- 
eignty and no separation of powers. The head cannot do the work 
of the heart, nor the hand that of the foot; but that is no reason for 
disconnecting them one from the other, and endowing each with a 
will of its own. Above all, we need a conscience to move every 
limb at will and without the cumbrous machinery of reconstitution. 
We need not dissolve our unity of will in a trinity of power; and 
that unity of will is expressed by the crown in parliament.’’7 


IV 


In addition to the exceptions, qualifications and modifications of 
the traditional doctrine already noted, still more fundamental criti- 
cisms have been made, especially in recent years, attacking the class- 
ical doctrine of the separation of powers as not only inadequate but 
as an inherently unscientific classification, and in some cases propos- 
ing other bases of division. 

Even in the eighteenth century, Thomas Paine (like Rousseau) 
took issue with the prevailing French and American views, and 
maintained that although “it has been customary to consider govern- 
ment under three distinct heads, the legislative, the executive and 
the judicial, if we permit our judgment to act unincumbered by the 
habit of multiplied terms, we can perceive no more than two divisions 
of power * * * that of legislating or enacting laws, and that of exe- 
cuting or administering them * * * That which is called the judicial 
power is strictly and properly the executive power. * * *’4§ 

This view, it may be noted, had been suggested by Locke, and 
even by Montesquieu when he remarked that the judiciary is not in 
its essence distinct, but is merely one aspect of the executive power. 
Both Locke and Montesquieu used the word executive in describing 
the work of the judiciary. 

Later French writers have also accepted this analysis that there 
are only two fundamental divisions in the work of government. 
Thus, Pradier Foderé found two powers equally necessary in alf 
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organized society; that which orders and that which applies, the 
legislative power and the executive power. The executive power is 
composed of two elements: the administrative power and the judicial 
power. The one has for its domain the public interest, the other 
rules private interests. He favors the separation of the judicial 
authority from the administrative authority.*® 


M. St. Girons, in his Essay on the Separation of Powers, distin- 
guished two main powers, legislative and executive; and two execu- 
tive authorities, governmental and administrative, and judicial. Jus- 
tice he considered an autonomous branch of the executive power. 
He also recognized two auxiliary powers: the constituent power, 
which organizes the public powers, and the electoral power.*° 

M. Ducrocgq, in his extended treatise on Administrative Law, con- 
sidered the constituent power as single and fundamental. There are 
two main constituted powers, legislative and executive, which should 
be separated; but this does not prevent a certain participation of the 
executive power in the work of the legislature, or of the legislative 
power in the work of the executive. Executive power he divides 
into three branches: government, administration and justice. ‘The 
administration should be distinguished from the government. Judi- 
cial authority is not a third power, but a branch of the executive 
power.*? 

Other more recent writers who deny the validity of Montesquieu’s 
principle include Duguit, Moreau, d’Eichtal, Barthélmy, and Seig- 
nobos.*? 

Moreau declared that the principle of the separation of powers 
was a chimera; it is susceptible neither of precise definition nor of 
a reasonable application. 

Seignobos concludes: ‘The idea that the best way to assure the 
regular operation of a free government would be to separate the 
_ powers between independent bodies is thoroughly dead, and one can 
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read its funeral oration in the treatises on public law founded on 
the experience of a centralized state.’*? 

Barthélmy considers that the constitutional laws of 1875 confide 
to two distinct authorities the two essential functions of the political 
organism: to make the laws and to execute the laws. Theoretically, 
justice is.essentially independent, and practically its independence is 
guaranteed. But he does not consider that it is necessary to con- 
sider the judicial authority as a third power coordinate with the 
legislative and executive.** 

- Duguit holds that a logical consequence of the indivisibility of 
sovereignty is the impossibility of a separation of powers. He con- 
siders that the rigorous separation attempted in the French consti- 
tutions of the year III (1795) and 1848 were the principal cause 
of serious conflicts. “AIl our modern public law, all our political 
life protests against the complete isolation of the different organs, 
and implies their intimate penetration.” 

“The national will may be represented by several organs. It is 
much better that it be represented by several organs than by one 
alone. * * * But if there are several organs of representation, sov- 
ereignty cannot be divided into several elements, and one cannot 
attribute, under the name of power, to each of these organs a par- 
tial element of sovereignty. * * * That conception of a sovereign 
power, one in three powers, is a metaphysical conception analogous 
to the Christian mystery of the Trinity * * * which is inadmissible 
in a truly positive construction of public law.” 

Sovereignty being one and indivisible and exercised by che organs 
of representation in collaboration, there are in all important coun- 
tries agents who act under the control of the organs of representa- 
tion. Nearly always these agents are divided into two grand cate- 
gories, administrative and judicial. But in France the distribution 
of functions between the two classes of agents is not sharply distin- 
guished; and notably the jurisdictional function is exercised by 
administrative agents when its exercise implies the appreciation of 
an administrative act.®° 
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On the other hand, M. Janet, in his History of Political Science, 
adhered to the classical doctrine of three powers, but recognized the 
difficulties of precise distribution and the need for harmonious unity, 
and emphasizing the independence of the judiciary. “Thus the sep- 
aration of powers remains * * * the indispensable condition of free 
governments. But it is necessary, in theory, to hold to that principle 
without being precise as to the manner in which the powers may 
be divided and distributed. * * * It is not enough to separate pow- 
ers, it is necessary to unite and harmonize them. It is not enough 
to give guaranties of liberty, it is necessary to have means for action. 
* * * The very necessity for the independence of powers demands 
that each have a certain part in the action of the other.’’®® 

“More guardedly, Esmein holds that while the principle of the 
separation of powers contains a great truth, it is not an absolute truth. 
The judicial power he considers to be distinct from the legislative 
and executive powers; but as the executive power is controlled by 
the legislative power, so the judicial power will be supervised and 
controlled by the executive power.*’ 

Jules Conrad, in his study of judicial power, criticised the posi- 
tion of the judiciary in the French government, and argued for its 
independence and control over the administration.®® Other recent 
French writers have even advocated adopting the American practice 
and establishing the power of the courts to pass on the validity of 
parliamentary legislation.*° 

In his monumental treatise on the General Theory of the State, 
two volumes of which have been published, Professor R. Carré 
de Malberg, of the University of Strasbourg, presents an extensive 
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analysis and discussion of the functions of the state and the separa- 
tion of powers. He classifies functions under the three main cate- 
gories of legislation, administration and jurisdiction; but discusses 
these in the light of the views of French and German writers who 
distinguish between formal and material functions. ‘This distinction 
recognizes that what is in substance a legislative rule may be issued 
in the form of an administrative regulation. 

Distinguishing several phases of the doctrine of the separation 
of powers, he considers: first, that the conception of a plurality of 
distinct powers is inconsistent with the essential unity of the state; 
second, that an organic separation of functions is impossible; third, 
that a complete independence of organs is impracticable; and that 
the equality of organs is legally impossible, that there may well be a 
multiplicity of organs, but that normally one will be preponderant. 

Considering, further, the view that the parliamentary system of 
government is based on a dualism of powers, he considers that this 
view has only a nominal truth; that it does so in form, but that all 
the institutions and tendencies which characterize it lead to the 
final result of the preponderance of one of the two authorities. 

Examining more definitely the present system of French public 
law, he holds that the separation of powers has been replaced by 
a gradation of powers, in which the parliamentary chambers con- 
stitute the supreme organ; but that there is a limitation even on its 
power in the hands of the electors, citing, as applicable to France, 
the statement of Woodrow Wilson that: ‘The people hold in their 
hands the balance between their representatives by means of period- 
ical elections,’’** 

Attention may also be called to the position, expressed by Presi- 
dent Millerand, in favor of “a free executive power” in the hands 
of the president, especially in the field of foreign relations. | 


Of writers on public law in other European countries, only one 
each from Italy and Spain will be noted. Brunialti adds to the three 
classical powers two others, the electoral power and that of public 
opinion.®* Posada, one of the most recent Spanish authors in this 
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field, shows the influence of French writers. He recognizes three 
fundamental functions of the state: first, the government, the supreme 
power; second, the legislative power ; and third, the executive power, 
which is manifested in two directions,—(a) as the judicial function, 
and (b) as the administrative function. 

Among later American writers, Professor Goodnow (of Colum- 
bia and Johns Hopkins universities) was the first to attack openly 
the soundness of the three-fold classification of powers and to main- 
tain that there are only two fundamental divisions in the work of 
government. These are (1) the formulation and expression of the 
will of the state in law, which he called politics; and (2) the appli- 
cation and execution of this will as expressed in law, which he 
termed administration. In “politics” is included the making of con- 
stitutions, the ordinary work of the legislation, the action of the 
courts in determining law, the activities of political parties, and 
supervision of the administration. In administration is included the 
main work of executive authorities and of the courts. He also held 
that while “politics” should supervise and control administration, it 
should do so only so far as is necessary for this purpose. 

Administration may be further differentiated as judicial and 
executive administration. Judicial officers decide and apply the law 
in specific cases brought before them. Executive officers must also 
determine the law applicable to particular cases, but in addition act 
on their own initiative and decide whether it is wise to act within 
their legal powers.** 

‘The dual classification of governmental functions suggests a sov- 
ereign legislative body, to which the administrative authorities, both 
executive and judicial, should be legally subordinate, in order to 
secure harmony between the law as enacted and as administered. 
And to some extent this arrangement is followed in Great, Britain 
and France. But in actual working the judiciary are in the main 
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independent, and at the same time the tendency is for the chief 
executive officials to guide the work of the legislature. 


Those who support the dual classification of powers do not, how- 
ever, advocate a corresponding organization of governmental author- 
ities. They usually favor a closer relation between legislative and 
executive organs, as in the parliamentary system of Great Britain, 
France, and other European countries, where the executive ministers 
are politically responsible to the legislative body. But at least some 
of them admit or urge the importance of an independent judiciary. 
Nevertheless, it may be noted that on the continent of Europe, where 
this dual classification is most widely accepted, the judiciary is legally 
less independent than in the United States, or than it is in practice 
in Great Britain. 

The dualistic analysis of governmental functions obviously pre- 
sents the simplest form of dichotomous classification. But modern 
psychologists will question the basic analogy as an analysis of the 
working of the human mind. It is by no means clear that decision 
and action can always be sharply distinguished in the individual; 
while human decisions by no means always, perhaps seldom, take 
the form of a general rule, comparable to the ideal of law. It would 
be still more difficult to apply these two functions to distinct 
branches of the human organism. 

Henry Jones Ford, in his study of American Politics, considers 
that the separation of legislative and executive powers and the checks 
and balances of American constitutions would have proved unwork- 
able but for the control of the different organs, at first by the class 
of gentry and later by political parties. 

“Whatever unity or efficiency of administration existed in the 
national government when it was first established was due to the 
fact that the gentry controlled the government in all its branches.’’® 

“Party organization acts as a connective tissue, enfolding the sep- 
arate organs of government and tending to establish a unity of con- 
trol which shall adapt the government to the uses of popular sover- 
eignty.*® 
“kt * * party organization continues to be the sole efficient means 
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of administrative union between the executive and _ legislative 
branches of government, and * * * whatever tends to maintain and 
perfect the union makes for orderly politics and constitutional prog- 
ress; while whatever tends to impair that union disturbs the consti- 
tutional poise of the government, obstructs its functions, and intro- 
duces an anarchic condition of affairs full of danger to all social 
interests,’’67 

Woodrow Wilson, before he became President of the United 
States, criticised the system of independent departments as based on 
a mechanical rather than an organic conception of government. 

“The government of the United States was constituted upon the 
Whig theory of political dynamics, which was a sort of unconscious 
copy of the Newtonian theory of the universe. * * * The trouble 
with the theory is that government is not a machine but a living 
thing. It falls, not under the theory of the universe, but under the 
theory of organic life. It is modified by its environment, necessi- 
tated by its tasks, shaped to its functions by the sheer pressure of 
life. No living thing can have its organs offset against each other 
as checks, and live. On the contrary, its life is dependent upon their 
quick cooperation, their ready response to the commands of instinct 
or intelligence, their amicable community of purpose. Government 
is not a body of blind forces; it is a body of men, with highly differ- 
entiated functions, no doubt, in our modern day of specialization, 
but with a common task and purpose. Their cooperation is indis- 
pensable, their warfare fatal. There can be no successful govern- 
ment without leadership or without the intimate, almost instinctive 
coordination of the organs of life and action. This is not theory but 
fact, and displays its force as fact, whatever theory may be thrown 
across its track. Living political constitutions must be Darwinian in 
practice,’’*8 

Professor Holcombe, of Harvard University, in his work on 
State Government in the United States, apparently accepts the dual 
classification of governmental functions. But he gives more atten- 
tion to the application and readjustments of the classical doctrines 
than to proposing applications of the dual system. He finds that 
in the first state Constitution of New York, Massachusetts, and 
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New Hampshire the theory of the division of powers was acted upon 
in a logical manner. Yet he also states of the first New York Con- 
stitution : } 

“Obviously, here was not a separation, but a confusion of the 
three kinds of governmental powers. The powers of each depart- 
ment were defined clearly enough, but they were not all of one 
kind. The powers of each of the three kinds were granted clearly 
enough, but they were not granted to the three departments respec- 
tively. There was a division of powers which gave powers of each 
kind to each of the three departments and duties of all three kinds 
to all of the departments.”® 

“In the other states, the doctrine of checks and balances was 
either not properly understood or unintelligently applied, and, except 
in Pennsylvania and Vermont, there was no apparent check to the 
supremacy of the legislature.’’”° 

The later evolution of state governments has been characterized 
by a readjustment in the division of powers, showing two main 
tendencies: first, the decrease of legislative authority, and secondly, 
the increase of that of the electorates.” 

The greatest promise for the future lies, he urges, in the fur- 
ther redivision of powers. Additional checks upon the authority 
of the legislature are needed. A better balance between the depart- 
ments must be established by further strengthening both the execu- 
tive department and the judiciary.” 


In an article discussing recent developments in the administrative 
exercise of legislative and judicial power, in the light of cases before 
the courts, Professor Powell, of Columbia University, has taken 
the position that the decisions as to judicial control over adminis- 
trative regulations cannot be reconciled. In regard to the general 
principle of the separation of powers, he states :78 


“The assumption that governmental power is divisible into 
mutually exclusive kinds of action has proved inapplicable in the 
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concrete problems of government. No classification of powers based 
upon the nature of the body to which any kind of action is com- 
monly delegated can furnish mutually exclusive kinds of power, 
capable of differentiation by reason of their intrinsic qualities. For 
exercises of power demanding identical mental processes, relating to 
kindred subject matters, and producing kindred results, are com- 
mitted to legislative, judicial and administrative organs by the very 
constitutions which attempt to translate the theory of the separation 
of powers into a rule of law.” 

Professor Frederick Green, of the University of Illinois, has 
very recently undertaken to answer criticisms of the separation of 
powers by a careful analysis of the classical doctrine as applied 
by the courts in the United States, in which he challenges the asser- 
tion “that the tripartite division is a fiction either in law or political 
science, void of significance or value, or incapable of consistent 
application except by pretense.” 


In reply to the contentions that the three powers are not mutually 
exclusive in all respects, he points out that most classifications of 
human affairs rest upon differences of degree rather than differ- 
ences of kind, and that Goodnow’s dual classification rests on dif- 
ferences of degree to the same extent as the threefold classifica- 
tion. He maintains that: “It is of fundamental importance to 
notice that the difference between legislative, executive and judicial 
action depends upon the kind of action taken and not upon the 
mental process involved in deciding whether and how to take it.” 
Further, he says: “It is a mistake to think that the distinction 
between the functions of government is unreal because there is 
often a choice which to use. As to mental processes involved, the 
powers are indifferent; but as to results te be accomplished, and in 
a lesser degree as to mode of acting, they are circles which partly 
overlap.”’”* 

Recognizing the inadequacy of earlier definitions of legislative, 
executive and judicial powers, Professor Green has also undertaken 
to present a more careful statement of the legal meaning of these 
terms, as follows: 


“Legislation is the creation by the state of a right (including an 


74 Yate LAw JourNAL, Vol. 29, p. 369 (February, 1920). 


authority, a privilege or an immunity), duty, or status not depend- 
ent on the existence of a previous right, duty or status. 

“Adjudication is the imposition of a specific duty in personam, 
or of a liability, or the granting of a right or status which is depend- 
ent on a previous right or duty, in that it is imposed by way of 
giving effect to a right or duty determined to exist or to have 
existed, or by way of redress or punishment for its violation. 

“Administration probably cannot be so closely defined. It con- 
sists in a management of public affairs and includes all state action 
not part of a process of legislation or adjudication which affects 
rights or involves the use of adverse force. It cannot be closely 
defined, because * * * it may slightly overlap the legislative field 
in that administrative officers may be vested with a limited subsidiary 
discretion in the creation of rights and duties, and also because it 
may slightly overlap the judicial field, in that administrative officers 
may be vested with power to put existing rights into effect where 
doing so does not affect other rights adversely. * * *” 

One of the most vigorous of recent writers in the field of polit- 
ical theory, Mr. H. J. Laski, while discarding the classical separation. 
of powers as unworkable, yet finds in it an important truth. 

“It [the separation of powers] is in fact a paper merit, for the 
simple reason that in practice it is largely unworkable. * * * The 
truth is that the business of government does not admit any exact 
division into categories.” 

“The theory yet contains an important truth of which perhaps 
too little notice has been taken in our time * * * we look with sus- 
picion upon executive justice. We insist that the independence of 
the judiciary is fundamental to liberty. * * * The simple rule that. 
no man shall be judge in his own cause stands as one of the few 
really fundamental truths of political science. And the emphasis. 
upon the division of powers leads to the perception of what is 
becoming more and more obvious as the facts of social life become 
more widely known. We are beginning to see that authority should 
go where it can be most wisely exercised for social purposes. That 
is to say that there is no natural control inherent in the state.”?® 

In his more recent work on Foundations of Sovereignty, Mr. 
Laski admits that: “Legally, no one can deny that there exists in 
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every state some organ whose authority is unlimited. But that 
legality is no more than a fiction of logic.” ‘The facts,’ he sug- 
gests, “are driving us towards a partition of power.’’® But he 
offers no definite basis for any formal partition, though his discus- 
sion indicates that he has in mind decentralization based on admin- 
istrative syndicalism, and a federalism based on economic or indus- 
trial organization, rather than on any such basis as the classical 
divisions; while his views on sovereignty suggest that he does not 
consider it either necessary or practicable to attempt a definite par- 
tition established by law. 

Several American writers have, however, within the past few 
years attempted to formulate a more comprehensive analysis of the 
manifold activities of modern states, following some European 
writers in differentiating more than the traditional three main divi- 
sions. Thus, Professor Dealey, of Brown University, divides the 
functions of government into five classes: deliberative, legislative, 
executive, administrative, and judicial. He also recognizes five 
main governmental departments, but these do not correspond exactly 
to the five functions. In addition to the legislative, executive, and 
judicial branches, he notes the differentiation of administration from 
the executive, and also considers the electorate as a distinct agency. 
He further notes the tendency in the United States toward the dif- 
ferentiation of the law-making branch and the judiciary,—the former 
into the constitutional convention and ordinary legislature, and the 
latter into the ordinary courts and a special court for the interpre- 
tation of the written constitution.” 

Professor Gettell follows Dealey closely in his analysis of gov- 
ernmental functions in five main divisions: 

(1) The deliberative function, which is to formulate and deter- 
mine the state’s will or general policy,—exercised by such bodies: 
as the British cabinet and by constitutional conventions and stand- 
ing committees in the United States. (2) The legislative function 
which is to enact into law the policies thus formulated,—exercised 
by representative assemblies, the vetoes and ordinances of executive 
officials, and popular referenda. (3) The executive function, which 


76 FOUNDATION OF SOVEREIGNTY (1921), pp. 236, 243. 
77 Tue DEVELOPMENT OF THE STATE (1900), p. 144; THE STaTe AND Gov- 
ERNMENYT (1921), pp. 159, 169. 


is to supervise the carrying out of the law, and is shared by execu- 
tive, legislative, and judicial officials. (4) The administrative func- 
tion, which is to perform the routine of government business, mostly 
under the direction of the executive department, but partly con- 
trolled by legislatures and judicial courts. (5) The judicial func- 
tion, which is to interpret the law and to apply its remedies and 
penalties in particular cases, usually exercised by separate judicial 
organs, but legislatures and executives retain traces of former judi- 
cial activities.’® 

It will be noted that this classification of governmental func- 
tions does not attempt to establish a close correspondence with dis- 
tinct organs, but recognizes that the same functions may be exer- 
cised by different organs, and that each of the main organs may 
exercise more than one function. j 

In his book on The Government of Modern States, published in 
1919, Mr. W. F. Willoughby also holds that the classical division 
of governmental powers “cannot stand the test of scientific analysis, 
and, furthermore, that attempts to act upon it not only lead to con- 
fusion of thought but to serious difficulties in working out the prac- 
tical problem of the distribution of governmental powers function- 
ally.” In his opinion, the defect of the traditional classification is 
not that it has too many primary powers, but too few. He would 
add the functions of electoral action and administration to the legis- 
lative, executive, and judicial powers. He further distinguishes 
between the organic and the personal union or separation of pow- 
ers, and argues that while “from the constitutional standpoint” the 
government of the United States is one of separation of powers, 
that in the actual exercise of these powers there is a union of powers 
both organically and personally.” 

This quintuple classification may be of service as a more com- 
prehensive analysis of governmental organs by recognizing that the 
electorate now acts as an important agency in the political system 
and in distinguishing between the chief executive and the body of 
administrative agents. But as an analysis of distinct and mutually 
exclusive functions it is no more satisfactory than the threefold 
division. The electorate, in voting on constitutional provisions, 
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statutes, annexations, and bond issues, is exercising law-making and 
even administrative powers; and the differences between the func- 
tions of the chief executive and administrative officials is largely 
one of degree rather than of substance. From the viewpoint of 
organization, there is also need for recognizing the constitutional 
convention as a distinct part of the political machinery in American 
states. 

As to the union or separation of powers, Mr. Willoughby favors 
a system under which the whole responsibility for the exercise of 
each power may be vested in a separate organ; but he also approves 
the personal union of power, as in the British cabinet. In the 
British system, the personal union unites the legislative, executive, 
and administrative powers. But it does not extend to the judiciary 
(except in the person of the Lord High Chancellor) or to the elec- 
torate; and whether, if the principle of personal union is a good 
one, it should be so extended is not considered. Nor is there consid- 
ered the problem as to how a system of organic separation estab- 
lished by law can be combined with an actual personal union, which 
in Great Britain is a matter of extra-legal custom. 


V 


Without attempting a detailed and critical analysis of the numer- 
ous and varying theories and opinions briefly outlined in this paper, 
some suggestions may be submitted as tentative conclusions result- 
ing from the study. 

A clean-cut scientific analysis of governmental functions as the 
basis for a fixed plan of political organization is probably impossible. 
The manifold activities of government may be classified or differ- 
entiated according to a number of bases,—as the process of action, 
the subject matter dealt with, the immediate object, or the more 
distant result. These different bases of classification will cross- 
section each other; and it may be questioned if any one can be 
considered as more fundamental than another. The dualistic sys- 
tem, distinguishing law-making and its application to particular cases, 
has the merit of simplicity and logical completeness. But it should 
be remembered that general rules do not always precede individual 
acts; the latter may precede and lead to the former, or may indeed 
occur without leading to a general law. 
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Forms of political organization have also taken on a great variety. 
Certain general tendencies may, however, be noted. In any social 
group, there may be distinguished the things done by the group as 
a whole and those done by its leaders or officers. A further stage 
of development is reached with the appearance of an intermediate 
body,—commiittee, board of directors, or council; while the number 
of officers increase and may be differentiated into classes. In mod- 
ern governments there appears regularly the voting electorate, the 
representative assembly, and a numerous staff of officials, among 
whom may be differentiated the head of the active government 
(president, cabinet, or king), a group of administrative agents, and 
another group of judicial courts. 

These organs, however, do not necessarily exercise wholly dis- 
tinct functions, and their relations to each other may vary to a wide 
degree. That of formulating and enunciating general rules of law 
is shared by the constitution-making authority, the ordinary legis- 
lature, the judicial courts, and the administrative agencies; and in 
some of the American states and in Switzerland the electorate exer- 
cises some power of statutory legislation by referendum votes, in 
addition to its part in the constitution-making process. The appor- 
tionment of this authority between the different agencies has not 
been, and perhaps cannot be, sharply defined; but they may be 
graded in a hierarchical series, in which the constitution-making 
authority must logically (as a fact, and not merely as a fiction, as 
Mr. Laski holds) be considered the ultimate legal source. 

The official head of the active government is everywhere more 
than an executive agent; and this situation should be more clearly 
recognized. A strictly executive officer should be under the con- | 
trol of the legislative organ; but with his other functions, the head 
of the government should have a more stable tenure than have the 
frequently changing cabinets in France. This was recognized by 
such English writers as Mill and Sedgwick; and it may. be noted 
that in the operation of the British government for the last fifty 
years the cabinets have not been subject to overthrow by the House 
of Commons, but have held office, for the most part, from one par- 
liamentary election to another.*® 
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At the same time, the head of the government and the higher 
executive and administrative officials should not be expected to 
occupy distinct water-tight compartments from the legislative. The 
necessity for codperation and joint action should be more openly 
recognized. A step toward this has been taken by the recent revival 
(by Presidents Wilson and Harding) of the earlier practice of per- 
sonal communication between the President and Congress. ‘This 
might well be extended so that the heads of executive departments 
might also appear before the houses of Congress, as was attempted 
by President Washington. In these respects the American presi- 
dential system and the British cabinet system are approaching each 
other in practice. 

Administrative agencies should logically be subordinate to the 
law-making authorities. But (in addition to some power of subor: 
dinate legislation) they will necessarily exercise an influence in the 
work of the legislature. They will also have a sphere of action 
where they cannot well be subject to continuous and complete con- 
trol, as a direct result of the division of labor and specialization of 
functions. Moreover, as the legislative body is mainly concerned 
with problems of finance and partial modifications of the laws, and 
especially in governments where it is definitely limited by a written 
constitution, the administrative agencies (both judicial and execu- 
tive) have functions and duties under the constitution and the con- 
tinuing body of law which should be performed with a large meas- 
ure of freedom from the detailed control of the ordinary legislature. 

The independence of the judiciary is more vigorously upheld 
than other features of the separation of powers, though also in 
some quarters subject to criticism. Those who support an independ- 
ent judiciary, however, frequently fail to relate their opinions on 
this matter to other factors in the organization of government, It 
may be doubted if any of them would favor cutting off the judiciary 
completely from other governmental agencies so as to leave the 
judicial courts without clear legal authority over executive agents 
to enforce their decisions. If judges were free from all external 
control, while retaining authority over executive officials, their posi- 


liament. The members of the Cabinet did not attend Parliament regularly. 
Fven after the nominal restoration of the former methods, the Prime Min- 
ister still attended Parliament only on special occasions. 
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tion would be not merely that of coordinate equality but the decided 
preponderance of an irresponsible autocracy. 


It may be suggested that judicial courts limited to the adminis- 
tration of civil cases between private persons should logically be 
subject to the control of the law-making authorities, and might 
well act under the general supervision of the official head of the 
government in the same way as agents of executive administration. 
But when such courts also exercise jurisdiction in criminal and 
other cases, in which the executive government and administrative 
officials are parties, their substantial independence of executive and 
administrative control is necessary to make clear their impartial 
position. When the ordinary legislature is limited by a written 
constitution, there is a similar ground for their substantial inde- 
pendence of the legislature, to maintain the restrictions of the con- 
stitution on the power of the legislative body. 

But even in the last named case, it does not necessarily follow 
that the judges should be completely independent of all control, 
such as might be provided by having all judges appointed by the 
judges in office, and abolishing the process of impeachment and all 
other methods of removal, except perhaps by the courts. In fact, 
all modern systems of government have set some limits to the inde- 
pendence of judges both in their selection and in provisions for 
removal, in any case by the process of impeachment. The problem 
in connection with proposals for other methods of control,—such 
as removal on address by the legislature, or the recall of judges or 
judicial decisions by popular vote,—is one as to the best forms and 
proper extent of control. The judges should be free from active 
interference in the discharge of their proper functions. But if the 
principle of government with the consent of the governed has a 
substantial foundation, there is need for effective limitations on all 
public officials. 


The attempt to represent government as a triangle of equal and 
opposing forces, or as any other simple geometrical figure, is clearly 
madequate and misleading. If any such mechanical analogy could 
be worked out in the governmental machine, there would be a per- 
petual deadlock. A more plausible comparison might be made of 
the functions of government with the dimensions of a solid, each 
of which cross-sections the others, and all of which must be com- 


bined to determine the contents. Or analogies might be drawn with 
the present-day theories of molecular and atomic structure, which 
suggest an indefinite variety of complex combinations rather than 
a simple rule of three. 


Biological views of government can be traced from early times, 
and have been revived by later writers, in the organic theory of the 
state. Such analogies indicate the close interdependence of parts 
or organs in a complex structure rather than their clear separation ; 
and also suggest the factors of growth and evolution. But there 
is no close correlation between the structure and functions of ani- 
mals and any proposed scheme of classification for social and polit- 
ical organization. The attempt of the dualistic theory to make a 
comparison of law with the mind or will, and of administration with 
bodily actions, overlooks the fact that each of the main departments 
of government has a collective mind and will, which in turn is the 
resultant of a number of individual minds and wills. 


Political government, like other forms of social organization, 
cannot be adequately described in terms either of physics or biology; 
but has its own forms and attributes. A fundamental problems is 
that of the nature of the collective personality of a social group, 
which is reflected in the legal discussion of the juristic personality 
of corporations. Is this merely a legal fiction, or is it the legal rec- 
ognition of a fundamental social fact? A similar problem exists 
in the case of political organs; and is present in a higher degree in 
considering the combination of various organs in a single govern- 
ment. The theory of three coordinate powers bears some resem- 
blance to the theological doctrine of hte trinity; but it may be sug- 
gested that the departments of government could hardly be “the 
same in substance,’ even if they were constituted so as to be “equal 
in power.” 

Some of the features of modern political systems have been 
noted in the preceding paragraphs; and they indicate that with all 
the variations in detail, and even in important legal forms, and con- 
ventional customs of different governments, there are some well- 
marked factors in common. These include a differentiation of organs 
and a specialization of functions, which need to be (and in fact 
usually are) closely codrdinated and correlated, rather than sharply 
sundered and detached from each other. The main departments are 
not likely to be precisely equal in the scope or importance of their 


powers. While one may be, at least in form, supreme; and while 
more probably one or the other may be at times the more dominant, 
each is likely to exercise some degree of autonomy. In the history 
of American government during the past hundred years, the legis- 
lative department was at first the strongest; later the judicial depart- 
ment occupied the position of most importance, with the development 
of its authority to declare legislative acts invalid; but the recent ten- 
dency (both in the United States and elsewhere) has been toward 
the increase in the influence and importance on the one hand of 
executive and administrative authorities and on the other hand of 
the direct action of the electorate. 
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